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IK THE UNITED STATES DISTRICT COURT 
TOR THE DISTRICT OF COLUMBIA 

GUY VON DARDEL, ) 

Plaintiff, j 

) 

v* ) civil Action No. 14-0353 

UNION or SOVIET SOCIALIST ) 

REPUBLICS, ) 

Dafandant. j 

— ) 

STATEMENT OP INTEREST OF THE UNITED STATES 

mama 

Tha Unitad statas filaa this Statement of Interest pursuant 
to tha Court's rsquest (Lattar of October is, 1916} f and 28 
U.S.C. | 517, which authorisas tha Attorney General to attend to 
tha intarasts of tha united Statas in a pending suit., 

1. Xha_ instant. Proceeding* 

This suit was brought by Raoul Wallenberg's half brother, 

Guy von Dardel, and his legal guardian, Sven Hagstroaer, against 
tha Soviet Union, alleging that Soviet treataent of Wallenberg 
violates international lav, international agreements and the lavs 
of tha Unitad Statas. The Soviet Union refused to appaar, 
returned the Coeplaint to the United States Eabasay in Moscow and 
sent a diplomatic note asserting absolute sovereign immunity from 
suit in non-Soviet courts. On October 15, 1985, the Court 
granted plaintiffs' Motion for a Default Judgment. 623 F. Supp. 
246 (D.D.C. 1985} . The default judgment, as amended on November 
7, 1986, directed tha Soviet Union to produce the person of 



Wallenberg or his mains within 60 days of ths order, to provide 
the court with any docuaents or information in its custody 
pertaining to Wallenberg and to pay plaintiffs compensatory 
damages of |39 Billion. 

Whan the Soviet Union failed to coaply with the judgment and 
returned the Notice of Default and supporting papers, plaintiffs 
moved to hold the soviet Union in civil contempt, and to iapose a 
fine of $50,000 per day which would rise by a factor of two every 
two weeks to a maximum of $1 million per day. (Plaintiffs' 

Notion for an Order Holding the Defondant Union of Soviet 
Socialist Jtepublies in Civil Conteupt, filed April 2S, loss.) 
xeeognising that the entry of such on order would involve 
important issues of foreign policy, the Court requested the views 
of the United States. As the Court stated in its October 29, 

1SS6 letter: 

Because the entry of an order of the type 
that plaintiffs contemplate would involve 
issues of foreign policy, the Court deems it 
appropriate to have the views of the United 
States before proceeding further in this 
Batter. 

2. The Foreign Sovereign Immunities Act 

Under the foreign Sovereign Immunities Act of 1976, 26 
U.8.C. if 1330, 1602, ai sea, (hereinafter referred to as the 
'FSIA' or 'the Act') , imaunity decisions are to be Bade by the 
courts. Nevertheless, the United States aeintains a continuing 
interest in the interpretation of the Act because of the foreign 
policy implications of its application, «•« Letter of Monroe 
Leigh to Attorney General Edward H. Levy, Nov. 2, 1976, LXXV fit* 



Papt. Bull, 649 (1976) , and, In passing the FSIA, congress 
certainly did not intend to preclude the Executive Drench fro* 
responding substantively to judicial requests. In response to 
the Court's request, ve therefore offer the United States' views. 

Foreign policy concerns are clearly triggered when a court 
contesplates bolding a foreign State in contempt, congress no 
doubt assumed in enacting the FSIA that foreign States would 
respond to suits against then in United states courts, the 
Department of State has strongly supported Congressional policy 
in the FSIA by urging all States to respond to such litigation, 
and the United States responds in foreign courts as the price for 
enforcing such a policy. The State Department has also explained 
to foreign states that refusal to appear eay lead t© entry of 
default judgments against thee* Thus, in principle, the United 
States supports the rights of aggrieved plaintiffs to sue the 
Soviet Union in federal court when permitted under the FSIA, end 
has repeatedly requested the soviet Union in the strongest terms 
to respond to suits against it. 

Despite Congress' intention and the State Department's 
strenuous efforts, however, some foreign States have refused to 
respond to suits in our courts. Those Statee do not adhere to 
the widely-held restrictive theory of immunity under 
international law, on which United Statee law ie baaed. They 
subscribe, instead, to the theory of absolute issunity. fill 
generally Jackson v. People's Republic Of China, 794 F.2d 1490, 
1492-94 (11th Cir. 1986) . Some States nay also fail to accept 
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th« premise of United States lav that any line between immune end 
non-imaune activities is to be drawn by our courts — an approach 
to immunity determinations which is not universally practiced 
even by States adhering to the restrictive theory of immunity. 
Rather/ they see iaaunity determinations as an issue for 
diplomatic resolution on a government -to-govemsent basis. Thus, 
when Stetes fail to rtspond in United Stetes courts, that action 
should not nacassarily be seen as rsflaeting any diaraapeot for 
our courts. Zt may instead represant an assertion by that state 
of ite views ooncarning sovereignty and squality under 
international law. However much the united states may disagree 
with auoh failure to respond, one cannot lightly characterise 
such conduct as reflecting contemptuous behavior. 

3. . The Position of the United States 

She United States baliavaa that a foreign State's failure to 
appear should be treated with fairness and great care. While 
United States courts have the power to decide immunity iasuea, to 
issue default judgments, and to enforce those judgmsnts through 
appropriate means, they should taka special care strictly to 
adhere to all legal requirement* and to taka into account all 
relevant implications. Decisions holding a foreign State in 
default are not always challenged by e foreign state, end often 
adversely affect this nation's foreign relatione — sometimes 
eeriously. Moreover, to our knowledge, a foreign government has 
never been held in oontempt, a fact which could only be expected 

m 

severely to compound foreign relations problems if that action 


M'W. ..WV^UUI 

liVJwOsfluJ 


were taken. In view of the importance of these default 
decisions, the United States will continue, when appropriate, to 
respond to requests from courts, parties and States for its 
views, end will act on its own initiative to infora courts of its 
views, consistent with Congress' policy of having courts decide 
iaaunity issues. 

The United States believes that the exercise of the contempt 
powers of the Court in the instant ease would be inappropriate 
because: (1) their exeroise would be inconsistent with the 

purposes of the FSIA, and would be ineffective; and (2) there is 
serious question concerning the validity of the underlying 
judgment. The Court therefore should not enter an order of 
contempt in this case, and should reexamine under the FSIA the 
jurisdictional bases for its decision. 

In stating its views, the United States wishes to make clear 
that its views on the legal elements of the von Pardel case have 
no effect on the United states' position concerning Soviet 
treatment of Wallenberg. The United States abhors the Soviet 
Union's unjust imprisonment of Wallenberg and continues, through 
Governmental channels, to seek a full and satisfactory accounting 
for his fate. The proper forum for such matters, however, is the 
diplomatic arena and not the courts of the United States. 

The United States must also consider the current proceedings 
in terms of their potential impact on broader foreign policy 
interests. The imposition of contempt sanctions against the 


defendant under ( ,«je circumffc^n^es of this case would create a 
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precedent that could later be applied against other governments 
here — end the United States abroad — in factual situations 
that are far lass sympathetic to plaintiffs. 

discussion 

I. The standards rot. A_ finding Of Contempt 

Contempt sanctions would be inappropriate in the instant 
case for two reasons. First, the imposition of such sanctions 
would be inconsistent with the legal framework established by 
Congress in the FS1A for litigation against foreign states, 
particularly with respect to the enforcement of judgments. 

Second, such sanctions would be inappropriate because the 
underlying judgment is of questionable validity. 

Courts generally have the inherent authority to enforce 
their orders and to impose sanctions on individuals who disobey 
those orders through contempt proceedings. See , a.g. . 7 Wright 4 
Miller, Federal Practice a nd Procedure. % 2960 at S81. However, 
the authority of our courts in cases against foreign States £s 
circumscribed by the FSXA. To our knowledge, the question of the 
relationship between contempt and the FSZA is one of first 
impression. 

As a general rule, a respondent may be held in contempt for 
failure to comply with a lawful court order if the following 
criteria are satisfied: (1) the order being enforced is clear 

and unambiguous; ( 2 ) proof of non-compliance is clear end 
convincing; (3) respondent has not axarcised reasonable diligence . 
in attempting to comply; and (4) basic standard* of dueproce** 
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•uch as notioa and an opportunity to dofend bava baan met. Baa . 
JUSj .1 Ll^.g, v. Local 638 . 793 F.2d 1172 (2d Cir. 1989}; 7 
Wright and Killsr, l 2960 at 988-99. 

In the F8XA, howavar, Congreee orcatad a lagal framework for 
litigation against foraign ftatas in which it sought to balanca 
tha rights and interests of foraign ftatas against tha rights of 
private litigants. 9aa generally H.R. Rap. No. 1487, 9th Cong., 
2d Bass, reprinted ia 1976 U.8. Coda Cong. 8 Ad. Maws 6604, at 
sac . t McXaal v. Islamic Republic of Iran . 722 F.2d 982 (9th 
Clr.), cart, denied . 109 B.Ct. 243 (1984). While Congress 
expressly provided for tha enforcaaent of judgments against such 
States by attachaant and execution, 28 U.S.c. if 1609-1611, it 
did not provide for tha imposition of contempt sanctions. In 
view of this framework, tha United States believes such sanctions 
were considered inappropriate by Congress. At a minimum, before 
* court considers imposing such sanctions it must, as this court 
has decided to do, take into account the character of the 
defendant as a foreign sovereign and the implications that the 
contempt sanctions may have on the foreign relations of the 
United states. Imposing contempt sanctions in this ease would 
set a precedent which could affect our legal and political 
relationships with all foreign nations potentially subject to the 
jurisdiction of United States courts. Furthermore, the Court 
should be cautious in exercising its contempt powers to ensure 
that the orders it enters will be effective, and that the Court 
has used the least power possible to achieve its objective*. 
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See . Shlllltanl v. United Stats « . 384 U.S. 364, 371 (1966), 

citing Anderson v. Dunn . 6 Wheat. 204, 231 (1821). 

A finding of contanpt which sacks to enforce compliance with 
the orders of the court or to compensate for losses or damages 
vill not survive if the underlying decree or judgment is found 
Invalid, fiftt e.o. . United States v. Wnlttfl HilM TfflrK«g, 330 
U.S. 258, 294-295 (1947); Latrobe Steel Co *. V. Pi) it id Still 
Worker* . et al. . 545 F.2d 1336, 1342-1348 (3d Cir. 1976). 
Contempt would be inappropriate in the instant case because an 
analysis of the jurisdictional requirements of the FSIA casts 
serious doubt on the validity of the underlying judgment. 

11. Contempt Is Inappropriate Under The 
FSIA And Wo uld Be Ineffective 

Courts employ the contempt power either to coerce compliance 
with their orders or to compensate for losses or damages 
sustained (civil contempt), or to punish persons for acts against 
the judicial process or the courts (criminal contempt). 1 In 


1 The determinative factor in evaluating whether contempt is 
civil or criminal is the purpose for which the sanction is 
imposed rather than the nature of the act punished* fill. f 
Shlllltanl . 384 U.S. at 369-370. In proceedings for civil 
contempt, the sanctions are intended to coerce compliance with an 
order of the court, or to compensate for losses or damages as a 
result of the defendant's non-compliance, filft, SjlSLl. Wlfh l ngt gn 
Metro. Are a transit Auth. v. ft n algaaatld Transit S31 F.2d 

•17, «22 (D.C. Cir, 1976). Criminal contempt, by contrast, 
carrias punitivs sanctions for past acts and is dssignsd to datar 
offenses against the public. fist, a.CLi . CPITg li flat l on Coa l Ssu. 
v. JabmI i7oa. PMW . 683 F.2d 827 (4th Cir. 1982). Moreover, 
while the contemnor can purge himself of civil contempt through 
compliance with the court's order, the punishment of criminal 
contempt is unconditional, flu Snltlfl fitltM v. worth . 621 r.2d 
1255 (3d Cir.), fitrti. fltnltd, 449 u.3. 866 (1980). Accordingly, 
oivil contempt ie alvaye e facet of the principal euit, while 

feontinuad. . . 1 



either event, recourse to the contempt powers is inappropriate in 

a caaa such as this. 

Ths sxsrciss of ths oontsnpt powers of ths Court in this 
oass would oonfliot with ths dalicata balanos bstwssn ths rights 
and intsrssts of sovereign states and ths rights of privats 
litigants that congrats sought to strifes in ths fsia. in 
enacting ths FSIA, Congress intended to codify the restrictive 
theory of sovereign immunity under international law. 1976 U.S. 
Code Cong, t Ad. Hews at 6613. The Act provides jurisdiction 
over actions against sovereign States (and their agencies and 
instrumentalities) based upon the commercial activities of such 
States, as well as certain tort actions for monetary daaages, 38 
U.S.C. s 1605. 

• The Act establishes a comprehensive aechanisa for initiating 
such actions and for enforcing resulting judgments against 
foreign Statss. Ths FSIA does not expressly provide for the 
imposition of eonteapt sanctions, and there is no indication. in 
the history of the legislation that Congress oonteaplated the 
isposition of such sanctions under the Act, even with respect to 
agencies and instrumentalities of foreign States. 2 In the 


x (.. .continued) 

criainal eonteapt is e separate action prosecuted in the nans of 
the United States, fist in re Stewart . 571 F.3d 958 (5th Cir. 
1978) . 


2 Plaintiffs concede that the Act containa no prevision for, . 
or rafarance to, eonteapt eanotione. (Plaintiffs' Ksaorandua in 
Support of their notion for Contempt at 10) . Instead, they rely 
upon a single ambiguous sentence in the legislative history which 

(continued. . . ) 
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absence of * cl tar intention by Congress to the contrary, ths 
Court should bs rsluotant to go beyond the statutory scheme 
contained in the PSIA for enforoaaent of judgments. 

Exercise of the contempt power in response to a sovereign'll 
failure to respond to a court's judgment would bs inappropriate 
because it ignores the basis for the foreign State's refusal. 

The refusal of a sovereign State to engage in litigation against 
it from its inception# absent specific evidence to the contrary# 
should not be considered as an expression of acorn or contempt 
for which such sanctions are noraally imposed. Rather# such a 
refusal reflects a determination by that sovereign based on its 
strongly held principles that it is not subject to the 
jurisdiction of a foreign court and ought not be required to 
submit to that jurisdiction even for the Halted purpose of 
disputing such jurisdiction. In the view of the foreign State, 
the refusal to appear in our courts noraally reflects a dispute 
between two sovereigns concerning an issue of foreign relations 
and international law. 3 sons foreign States also object to the 


3 (...continued) 

states that '(A) fine for violation of an injunction may be 
unenforceable if immunity exists under section 1609-1610.' 
(Plaintiffs Keaorandua at 10, quoting froa 1976 U.S. Code Cong. & 
Ad. News at 6631.) The legislative history does not explain what 
Congress intended by the use of the word 'fines*# the 
circumstances under which those fines could be imposed# nor 
against whoa they could be assessed. And, as discussed, infra, 
the imposition of contempt is inconsistent with the entire scheme 
of the Act. 


3 As noted by the Court in this case, the soviet” Union 
rturaed the Complaint to the United States Embassy in Moscow and 

(continued. . .) 
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inconvenience and the coat aaaociatad with responding to what 
they ««« as unjust if labia attempts to assart jurisdiction over 
than or thair agancias and instrumentalities. They saints in that 
thay do not subject tha United States to such actions and expect 
the United States to extend to then the cane respect end 
courtesy. Hovsver much the United States may disagree with the 
refusal of such States to raapond to the jurisdiction of our 
courts, it is important to nets that a number of foraign States 
share that point of view. 

Plaintiffs' proposed use of contempt to enforce tha Court's 
judgment is likewise inappropriate because it ignores the 
intention of Congress that judgnants against foraign states and 
thair agencies and instrumentalities be enforced through 
attachment end execution. Congress expressly providsd for 
attachment and execution to enforce judgments in cart.ain oaaaa 
and expressly preserved the immunity of State property in others. 
20 U.S.C. If 1610, 1611. Thus, while Congress provided for . 
attachment and execution against tha commercial property of a 
State for judgments resulting from actions baaed upon tha 
commercial activities of such States, Congress distinguished 
between property of the sovereign States and that of its agencies 
end instrumental it iee. Compare 26 U.S.C. I 1610(a) with 2 * 

U.S.C. f 1610(b). With respect to the foreign State itself. 


3 (. ..continued) 

sent e diplomatic note asserting absolute sovereign immunity from 
suit in non-Soviet courts. 623 F. Supp. at 250. 


I 
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Congress authorized attachment and axaoution only against 
property which was used for the commercial activity upon which 
the causa of action is based. 28 U.S.C. i 1610(a) • * Kora over, 
Congress deliberately distinguished such commercial actions from 
tort actions against foreign States. While permitting private 
litigants to file some non-commercial tort actions against 
foreign States, 28 U.S.C. S 1605(a)(5), Congress preserved the 
immunity of those States with respect to attachment and execution 
against the property of the State to enforce such actions. 28 
U.S.C. | 1610-1611. As the Court of Appeals for the Second 
Circuit recognised in Lataliar v. Republic of Chile. 748 F.2d 790 
(2d cir. 1984), cert, denied . 105 S.Ct. 2656 (1985), in such 
cases Congress, in effect, created a right which may be without 
an .enforceable remedy. 

These distinctions reflect a conscious decision on the part 
of Congress to strike a balance between the rights and interests 
of the foreign sovereign and the private litigant. Contempt, 
even to enforce a judgment, 3 is distinct from execution and 

4 Section 1610(a) of the Act contains other provisions 
regarding immunity from attachment of State property. 


3 In this instance, the contempt that plaintiffs have 
requested the Court to impose is civil. The imposition of 
criminal contempt involves different standards and procedures. 
Cftmpsra 18 U.S.C. 8 402 with Rule 70, Federal Rules of Civil 
Procedure. In any event, it is clear that Congress did not 
Intend to authorize the imposition of criminal contempt or other 
punishment against foreign States. 1976 U.S. Cong. Code 6 Ad. 
Hews at 6621. The extraordinary sanctions that plaintiffs 
request in a sense seek to punish the defendant and, for that 
reason as well, are inconsistent with the intention of Congress. 


attachment, it suggest# purposeful wrongdoing and would be 
viewed by the foreign State aa a aerious charge. 6 For these 
reasons, a finding of contempt may have more serious consequences 
for our foreign relations than would normal recourse to the 
execution and attachment provisions of FSI1. 

Zn view of the sensitivity that the 7SIA reflects regarding 
the imposition of such an extraordinary remedy in litigation 
against a foreign sovereign, the Court should also consider 
whether use of the contempt power would be effective, fits, e.o, . 
On 1 ted States v. Pnitsd Wine Workers. 330 U.S. at 304. The 
governing principle is that a court should exercise *(t)he least 
possible power adequate to the end proposed . " Shillitani . 384 
0.5* at 371, citing Anderson v. Dunn . 6 Wheat. 204, 231 (1821). 
This is consistent with the general principle of judicial economy 
that courts should not perform futile acts. In this case the use 
of contempt would not be effective. 7 


6 Emerging international practice among those States that 
have followed the example of the united states also raises a 
question whether imposition of contempt sanctions to enforce 
compliance with a court order is appropriate. Of the six States 
that have enacted legislation similar to our FSIA, five (UK, Kong 
Kong, Singapore, Pakistan, and Canada) do not permit injunctive 
or specific performance relief and limit the imposition of fines. 
The sixth — Australia — permits the courts wide discretion in 
their orders, but does not provide for Imposition of penalties by 
way of fine. Accordingly, a decision by this Court to impose 
contempt sanctions on the Soviet Union might conflict with the 
intent of Congress to enact a statute that Incorporates 
international standards concerning sovereign immunity.. 


7 Moreover, any attempt to enforce the contempt order 
through execution against property of a foreign State would be 
ineffective since the FSIA does not permit execution against the 
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The United States' views on Wallenberg are veil Jen own, 
euora . at page 5, and ve do not take issue with the Court's 
condemnation of Soviet conduct in regard to Mr. Wallenberg. The 
real question, however, is whether in the TSIA congress intended 
to resolve these kinds of government to government political 
issues that ve believe fall outside the carefully delimited scope 
of jurisdiction over foreign States under the Act, or whether 
such Issues are properly left to statecraft and diplomacy. 

The United States continues to urge upon the Soviet Union 
end other governments that they should respond to any and all 
United States court proceedings brought against them, regardless 
of their nature. However, whether in their absence in thin kind 
of case the Court should properly find first jurisdiction and 
then enter contempt sometimes is another matter. Por example, in 
recognition of these concerns, this Court (Robinson, -C.J.), 
recently dismissed an action against the soviet Union brought by 
heirs of the passengers killed in the downing of Korean Airlines 
flight 007. In Re Korean Airlines Disaster of -gaptambar.-l,_im, 
M.D.L. DOcket Ho. 563, (D.D.C., Order of August 1985) (Copy 
attached as Exhibit 1) . While the Court found the Soviets' 
actions 'deplorable , m 14*. at 13, it concluded that it did not 
have and should not exercise jurisdiction over the Soviet Union 

7 (...continued) 

property of a foreign State on a judgment resulting from the 
non-commercial tortious actions of a State, recardless of how 
egregious that conduct might have been. LstllilC. 74* F.2d at 
798-799. Thus, entry of an order of civil contempt vguld be a 
futile act. 


AS 
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pursuant to tha P8IA or any other of tha jurlodictional bases 
advanced by tha plaintiffs. 8 

In light of thasa oonsidarations and the jurisdictional 
bounds of tha FSIA, va do not baliava that the exercise by this 
Court of its contempt powers is appropriate in this type of case. 

IXZ. Contaapt Is Inappropriate Because Thera 
Are Serious Questions Concerning 
JuiiadictioR-Xn This -Sait 

An order of civil contaapt does not survive if tha 
underlying decree or judgment is found invalid, flea , e.g. . 

Pnlted States v. United Mine Workers. 330 U.S. at 294-295; 

Latroba Steel Co. V. United Bttsl Worked. 545 P.2d at 1342-1343. 
In the underlying judgment in this case, the Court found that it 
had jurisdiction under both the FSIA and the Alien Tort Claims 
Act, 28 U.S.C. f 1350. 623 F.Supp. 246. However, because the 
defendant did not appear in this proceeding, the Court did not 
have the benefit of adversarial argument on the merits of the 
jurisdictional issues* In similar cases which have led to 
default judgments, it has not been unusual for courts to 
reexamine the issue of jurisdiction in light of new arguments 
presented at some later stage in the proceeding. SJLfl Jackson v. 
The People* a Republic of China . 794 P.2d 1490; Bldennan da Blake 
V. Tha napublio of Argentina . CV No. 82-1772-RMT (C.D. Cal. March 
7, 1985) (Copy attached as Exhibit 2) . 


8 An additional jurisdictional basis asserted in .the 
litigation, the Aliet Tort Claims Act, was also advanced by the 
instant plaintiffs and is discussed infra at pp. 24-26. 


, | }.■;* r,,. * n 

This Court hold in its October 13, 1986 opinion and Ordsr, 
623 P.Supp. 246, that it had subject matter and parsonal 
jurisdiction ovar tha Soviat Union undar tha FSIA, on tha 
following grounds: 

(1) sovaraign immunity is an affirmative dafansa that aust 
ba plaadad and proved by tha sovaraign defendant; 

(2) tha FSIA should ba raad not to axtand immunity to claar 
violations of universally recognized principles of intamatienal 
law; 

(3} tha FSIA should ba raad to parait tha full operation of 
international agreements to which tha United States is a party; 

(4) in ratifying an international agreement, a foreign 
aovereign implicitly waives the defense of sovereign immunity 
with regard to claims based upon violations of such agreements. 

Tha Court also concluded that the Alien Tort Claims Act, 28 
U.S.C. | 1350, provides an independent basis for subject matter 
jurisdiction. Finally, in holding that it had personal 
jurisdiction over ths dafandant, tha court reasoned that tha 
minimum contacts required to bring suit against tha Soviat Union 
undar 28 U.S.C. f 1330(b) ware 'clearly satisfied' because tha 
Soviat Union maintains a substantial presence in tha District of 
Columbia. 

Ths Unitsd Statss believes that these jurisdictional 
findings are subject to serious question. Tha FSIA was intended 
to provide jurisdiction generally over commercial actions and 
ovsr a limited number and type of tort actions. 28 u.s.c. 
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ff 1602 , 1605* The fsia provides jurisdiction only for tort 
action# In which sonsy damages arc sought and whara tha injury 


occur# in tha United States. 28 U.8.C. f 1605(a)(5). Tha 
lagislatiya history of this provision, howsvar, rafiacts that 
Congraaa intandad that tha tortious act or omission auat also 
occur in tha Unitad States, 1976 U.S. Coda Cong. 6 Ad. News at 
6619. And, virtually avary court that has addressed tha issue 
has required that tha tortious sot or oaission occur in tha 
Unitad States, fist* a^g, . miingir v. Iiliflis.gfpubllC of Iran, 
729 7. 2d B35, 842-S43 (D.c. cir. 1984); Aagdaelgnjat Siclanantfii 
v.. matSHl .HSXiCftn Stflf r 735 F.Jd 1517, 1524-1525 (D.C. Cir. 
1984} ; fgalova v. Union of Soviet Socialist -Republics, 761 F.2d 
370, 379-380 (7th Cir. 1985) ; Olsen v. govarnnant of Mexico . 729 
F.2d 641, <45-646 (9th Cir. 1984) . 


To the extant that tha judgment of this Court would create 

jurisdiction where none was intandad by tha FSXA, it exposes tha 

Unitad ststaa to similar jurisdiction abroad. The theory of. 

jurisdiction apparently applied by tha Court could expose tha 

Unitad States to jurisdiction abroad for virtually any act eaid 

to be inoonaiatant with international lav, as construed by any 

country in which tha Unitad States sight be found. For tha 

reasons sat forth below, tha Unitad States do# s not baliava 

Congraaa intandad to establish jurisdiction ovar cases such an 

this, and would vigorously oppose tha assertion of such 

jurisdiction against tha Unitad States abroad. Whatever one 

* 

thinks of tha Wallenberg controversy — and tha Unitad States 
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abhors the So via t conduct in this sattar — it claarly was not a 
commercial sattar or a tort that Congress intandad to subject to 
tha jurisdiction of courts in ths United States. In view of the 
arguments relating to jurisdiction presented below, tha United 
States invites the Court, sua soonta . to review its findings on 
jurisdiction. 

A. A Foreign Sovereign Does Hot Waive 
Immunity Bv Failing To. Appear 

This Court has concluded that sovereign ismunity under the 
FSXA is an sffirnative defense that suet be specially pleaded, 
and that failure to assert the defense constitutes a deliberate 
choice by the defendant State to forego any entitlement to 
immunity under the Act. 623 F. Supp. at 252-353. In arriving at 
this conclusion, the Court relied on a statement in the 
legislative history that 'sovereign immunity is an affirmative 
defense that must be specially pleaded', 1976 U.S. Code Cong. & 
Ad. Hews at 6616. 

The question whether a foreign sovereign must appear to 

plead immunity was conclusively resolved by the Supreme Court in 

Verlinden B.V, v. Central Bank of Nigeria, 461 U.S. 480 (1983). 

Noting the aforementioned statement in the legislative history, 

the Supreme Court ooncluded: 

Under the Act [FSIA] , however, subject 
matter- jurisdiction turns on the existence of 
an exception to foreign sovereign immunity, 

28 U.S.C. f 1330(a). Accordingly, even if . 
the foreign state does not enter an 
appearance to assert an immunity defense, a 
district court still must determine that 
immunity is unavailable under the Act. : - - 

llfflFBj 
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461 U.5. at 493*494, n. 20 . £*f also MOL. IflC. V. People's 

Bapubl le of Bangladesh . 736 F.2d 1326, 1326 (9th Cir. 1964). In 
view of tha Suprsas Court's holding, it is inconsistent vith ths 
terns of ths FSIA and its lsgislativs history to iaply a vaivsr 
of inaunity on ths basis that ths dsfsndant Stats failsd or 
rsfussd to writ* an appearance. 

B. violations Of Intsraational Lav Do Mot 

giUMiih.. Juritdictifln rndBr.Jhi-.yfilA- 

Ths Court oonoludsd that ths FBIA should not ba rsad to 
extend immunity to olsar violations of univsrsally rscognixsd 
principlss of intsmational lav. 623 F. supp. at 253-254. This 
oohclusion was bassd on a statement in ths lsgislativs history 
that tbs 'Act [incorporated) standards rscogniasd undsr 
intsmational lav,* on esrtain dsoisions applying tbs sot of 
stats doetrina, and on ths notion of 'universal jurisdiction* 
undsr intsmational lav. 623 F. Supp. at 253*254. 

Ths FfflA contains no sxesption to inaunity bassd on 
violations of intsmational lav, and ths Uhitsd States believes 
that Congress intended to lisit exceptions to isaunity to those 
specified in ths Act. Ths lsgislativs history upon which ths 
Court relied denotes merely that Congress vss adopting 
internationally accaptad standards ooncsming ths rastrictivs 
theory of inaunity. 1976 U.s. Cods Cong. 6 Ad* Mevs at 6613. It 
doas not iaply that ths Act was intended to establish an 
exception to inaunity for violations of intsmational lav. 

Aaarada He ms Shinning Com, v. minting » 65 Civ. 4365 (RCL) 
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(s.D.N.Y. Kay 5, 1986) (Slip opinion at 10-11.) . (Copy attached 
as Exhibit 3.) 

Decisions applying th* act of stats doctrins, upon which the 
Court also raliad, do not support its conclusion* Under the act 
of stats doctrine, a court Bay abstain fron adjudicating a 
proceeding in which it otherwise has jurisdiction if the case 
requires the court to determine the validity of a public act of a 
foreign sovereign within the territory of that sovereign, even 
where the act is alleged to constitute a violation of 
International lav. £s*, Banco Kac ional Da Cuba v. 

Sabbat i no . 376 V.S. 398 (1974} . The decisions upon which the 
Court relied reflect the willingness of courts to adjudicate 
proceedings in which the act of state doctrine would otherwise 
perait judicial abstention where international lav standards are 
clearly established. Those decisions, however, do not bear on 
the central issue of this case — whether jurisdiction exists in 
the first instance. 9 

Similarity, the notion of "universal jurisdiction' under 
international- law is not relevant to the FSXA. While the United 
States aay be entitled as a Batter of international lev to 
exercise such jurisdiction, federal courts Bay not exercise that 
jurisdiction unless eapovered by Congress to do so. Owen 

9 Courts routinely determine whether jurisdiction exists 
under the FSXA before addressing the applicability of the 
prudential Act of State doctrine. For example, in Kalamazoo 
toisa. Extract! gn-Cg-i v. Ethiopia, 729 F.2d 422 («th cir. 1983), 
the court, after finding jurisdiction under the PSIA, refused to 
dismiss the proceeding on the basis of the Act of Stats doctrine. 
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Equipment | Bract Ion Cq. v. Kroger. 437 U.S. 365, 372 (1979); 

Aldlnqer v. Howard . 427 U.8. 1, 6-16 (1976); Turner v. Burt fit 

worth America , 4 Dali. (4 U.S.) 6, 11 (1799). Congress baa not 

so provided. Rather, Congress has determined that the FSIA is 

the exclusive basis of jurisdiction for suits against foreign 

States in our eourts. See ygy linden . 461 U.S. 480; McKftl v. 

Telanic Republic_of Iran . 722 F.2d 582; Aatrfldft,. JHlE Shipping 

Corn., v. Argentina , slip, at 8-9. 

C. Violations Of International Agreements Do 
. Hot Establish Jurisdiction Unless 
Expressly So Stated Or Unless Otherwise In 

canmst ..wish -Thumb 


This Court has concluded that, where the provisions of the 
Vienna Convention on Diplomatic Halations, 23 U.S.T. 3227, and 

the Convention on the Prevention and Punishment of Crimes Against 

♦ 

Internationally Protected Persons, including Diplomatic Agents, 

28 U.S.T. 1975, have been violated by a defendant, section 1604 
of the FSIA confers jurisdiction on Unitod States cCourts to. 
enforce such agreements. 10 623 P. 8upp. at 254-255. 

To provide an exception to immunity under the FSIA, however, 
an international agreement must expressly provide for amenability 
to suit or otherwise conflict with the FSIA's immunity 
provisions, fin 1976 U.S. Code Cong. 6 Ad. Hews at 6616; flawito 
Hess Ship ping Cora, v. Argentina, slip op. at 10-11. Neither the 


10 section 1604 provides: 'Subject to existing international 
agreements to which the United States is a party at the time of 
enactment of this Act a foreign state shall be Immune from the 
jurisdiction of the courts of the United States and of the States 
except as provided in sections 1605 to 1607 of this chapter.' 
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Vienna Convention 11 nor the Convention on Protected Person* 12 
preempt* the FSIA's immunity provisions since neither Convention 
conflict* with the FSIA nor even relates to it* subject matter — 
lawsuits against foreign States. 13 Thus, neither provides an 
exception to immunity under the FSZA. 

D. A Foreign Sovereign Can Waive Immunity 
Under The FSZA Only By Express Waiver 
Qr by .Clear conduct 


This Court has concluded that, by becoming e party to 
international agraasanta containing obligations to respect 
certain human rights end diplomatic immunities, the Soviet Union 
implicitly waived its immunity under section 1605(a)(1) of the 


11 The Vienna Convention is limited to setting forth the 
scop* of privileges end immunities to be accorded to diplomatic 
mission* and their personnel, and does not give rise to an 
independent basis for asserting jurisdiction over e foreign state 
which fails to accord such protection, fin Skeen v.- Federative 
Republic of Brazil . 566 F. Supp. 1414, 1419 (0.0. C. 1983). 

12 The convention on Protected Persons requires States to 
exercise jurisdiction over certain criminal offenses committed by 

? rlvate individuals, but does not deal with the sovereign 
mmunity of State*. Moreover, the Convention as veil ee domestic 
implementing legislation, 18 U.8.C. f 112, extends only to 
offenses which have been perpetrated within the territory of, or 
by e national of, the State exercising jurisdiction. Thus, this 
Convention would not apply to the oas* before this Court in any 
event. 


13 Moreover, unless implemented by legislation, 
international agreeaants do not provide the basis for private 
suite unless they ere intended to be self executing. See pigos 
v. Richardson . 595 F.2d 848 (D.C. Cir. 1976); EcalSXfl v. galas Of 
Soviet. .Socialist Republics , 761 F.2d 370. Neither agreement in 
this ease was intended to confer rights on individuals which are 
judicially enforceable in United States courts. See Skeen . 566 
F. Supp. at 1419. And, although the 1973 convention has been 
implemented through domestic legislation, 18 U.S.C. 1.112, that 
legislation is criminal and does not apply to the type of case 
before the Court. 
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MIA. 14 623 r. Supp. at 255-286. In reaching ttaia conclusion, 
tha Court relied on general sta tenants by aeveral scholars that 
treat/ provisions should be carried out by the courts to the 
fullest extent possible. Prevailing lav under section 
1605(a)(1), however, holda that waivers of immunity cannot be 
isplied froa the broad, general obligations contained in such 
Conventions. 

In accord with the general principle which applies to suits 
against the United States that waivers of immunity should be 
strictly construed, the waiver provisions of the MIA have been 
construed narrowly, and courts have been reluctant to find 
waivers of sovereign immunity by international agreement without 
convincing evidence that the foreign State so intended. fralflYl 
v. Union of_6 ovlat Socialist Republics. 761 F.2d at 376-376; 
BarWovltl v. Islamic moeublic of Iran. 735 F.2d 329, 233 (9th 
Cir. 1984), cart, denied . 105 S.Ct. 910 (19*5); In re UAL 
Disaster . Slip Op. at 5-6; ale Qrande Transport. Inc, v. 

Coanaonle Watlonale Alaarlanna da Navigation. 516 F. Supp. 1155, 
1160 (S.D. 9.Y. 1961). 

Tha agreements at issue in this case do not address 
sovereign immunity. neither the text of the agreements nor their 
history indicates that the parties contemplated that by acceding 


14 Section 1605(a)(1) of the Act provides that foreign 
countries are not immune in cases 'in which the foreign state has 
waived its immunity either explicitly or by implication, 
notwithstanding any withdrawal of the waiver which the foreign 
state may purport to effect except in accordance with'the terms 
of the waiver.' 




they would be waiving any sovereign immunity; nor are w« aware of 
any support for the Court's suggestion that waiver should be 
implied simply because the agreements set forth recognised 
principles of international law. certainly the FSIA, which 
establishes the sole standard for resolving questions of 
sovereign immunity, does not so provide. See Letelier v. 

Heoubllc of Chile. 488 F. Supp. 672 (D.O.C. 1980). 

E. The Alien Tort Claims Act Does Not 

Provide A Basis For Jurisdiction Against 

A rerf Ign ,sta£t 

The Court concluded that the Allan Tort Claims Act 
(hereinafter referred to as 'ATCA') independently provides 
subject matter jurisdiction over the defendant state in this 
case. 623 F. Supp. at 296-259. The ATCA gives the district 
courts 'original jurisdiction of any civil action by an alien for 
a tort only, committed in violation of the lav of nations or a 
treaty of the United States.' 28 U.S.C. f 1350. The ATCA, 
however, was not intended to establish jurisdiction over a 
foreign State, and, even if it were, it has been modified by the 
FSIA. 

At the time of enactment of the ATCA, 1789, both 
international lav and United States lav generally recognised the 
absolute immunity of States from suit. The Schooner Exchange v. 
McFadden , 11 U.S. (7 Cranch) 116, 136-137 (1812). If Congress 
had Intended to limit the well established doctrine of sovereign 
immunity, it would have done so expressly. It is clear from the 
silence of the statute and its legislative history that, whatever 
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jurisdiction ths ATCA established in regard to suits by alienc 
against individuals for torts committed in violation of tha lav 
of nations, it did not establish jurisdiction in regard to suits 
against foreign states, flidonnan v. Argentina. Slip Op.; A tt Crfl dfl 
gin Shipping Coro, v* Argentina . Slip Op. 

Furthermore, the FSIA provides the sol® jurisdictional basis 
for suits against foreign states in United States courts. 1976 
U.S. Code Cong. & Ad. News at 6610. Almost without exception, 
courts interpreting the Act have treated it as the exclusive 
source of jurisdiction over foreign states. £ftt, a.q. . YsrlindfiD 
B.V. V. fianjaal JtoDfc Si Nigeria . 461 U.S. at 496-497; O'Connell 
Machinery Co. v. M.V. Americana. 734 F.2d 115, 116 (2d Cir. 

1964); H&Slsl v. Islamic Republic of Iran. 722 F.2d 582; fi l Ugn 
v. - Hepublic of Ireland . 682 F.2d 1022, 1026 (O.C. Cir. 1982). 

The instant case aside, there have been four attempt* to 
establish jurisdiction ever a foreign state under the ATCA. £tt, 
a.g. . Henoch Tel-Oren v. Libyan ACflh .BlPUMlS* 726 F.2d 774 (D.C. 
Cir. 1984) ; Sldarman v. Argentina. Slip flB* * In M KAL 
Slip Op. at 10-11; Aaerada__H# «« shipping Coro, v. Argtnt l na , Slip 
Op. at 6-8. All have failed, including the plaintiffs in Hangsh 
Tel -Oran , cited by this Court. 15 Thus, whether one concludes 


15 m Hanoch-Tel-Oren v. Libyan Arab Republic, the Court of 
Appeals for tha District of Columbia Circuit affirmed, par 
curiam , the district court's dismissal of jurisdiction, with 
three separate concurring opinions. While the concurring 
opinions differed widely as to the construction of the ATCA in 
suits against individuals, two of tha three panel members 
expressly found that suit against Libya was barred by* reason of 
the FSIA. 726 F.2d at 776, n.l (Edwards^ J.) , and at 805, n.13 
(Boric, J.). 
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that the ATCA was never intended to establish jurisdiction over 
States or that the subsequently enacted rsiA became the exclusive 
remedy against such states# the result is the ease — . 
jurisdiction over foreign States in United states oourts is 
available only in accordance with the FSIA, regardless of the 
origins of the cause of action. 

F. A Foreign State's Diplomatic Presence 
Alone Does Not Satisfy Constitutional 
Requirements Tor Minimis Contacts 

As this Court has recognised# 623 F.2d at 231, n.3# 
jurisdiction over a foreign state under the FSZA sust also 
comport with ainioum jurisdictional contacts and due process as 
required by Cfl, v. Hajhingfian# 326 U.s. 319 

(1945}. This Court concluded that these ainiaua requirements are 
'clearly satisfied because the defendant saints ins a substantial 
prasanoa in tha District*. 623 F. supp. at 251# n.3. The court 
did not elaborate on the presence to which it was referring. The 
Soviet Union# of course# aaintalns a diplomatic praaanca in the 
District of Coluabia through its Eabassy. The diplomatic 
presence of e foreign State, however# would satisfy the 
requireaent for ainiaua contacts only if the cause of ection were 
expressly related to that presenca. fin# a.q, . Ma ritime 
International Nominees Establishment v. Republic of Guinea. 693 
P.2d 1094 (D.C. Cir. 1992), cert, denied . 464 U.S. 815 (1983). 

zn the view of the United States# the diplomatic .activities 
of e foreign State that are not rslated to a cause of _ action 
brought under the FSXA shed no light on whether a foreign State 




is amenable to suit undsr on* of ths FSIA's «xc options to 
immunity, and should not be oonsidsrsd for sinisuai contact 
purpos**. This oonolusion ssrvss important policy interests. 
First, foreign States should not be subject to suit for 
conducting internationally protected diploaatic activities. A 
contrary rule, in effect, punishes foreign States for conducting 
diploaatic relations in the United States* Second, this 
conclusion is consistent with the priaary intention of the rsiA 
to reach the 'commercial' or non-governmental activities of 
foreign States. Furthermore, this view is supported by the 
decision of the Court of Appeals for the District of Columbia 
circuit in Fanflil v. Asifelia Aairlcin , oil . Company, 3«s F.ad *7, 
SI-S9 (D.C. Cir. 1965). 

saasuaxsE 

For the foregoing reasons, the United States believes that 
the exercise of the contempt power in this ease would be 
inappropriate. 

Respectfully submitted, 

RICHARD X. WILLARD 

Assistant Attorney General 


The court in Fandel held that an office maintained by a 
Saudi Arabian corporation in Washington, D.c. , and used to 
continue relationship* with the State Department and other 
executive agencies of the United States, with diplomatic missions 
and with other educational and international organisations was 
not 'doing business' in ths District, as rsquired under the 
Washington, D.C*, long-arm statute. Fandal is espseially 
significant sines the long-arm provisions of ths FSZA war# 
pattsmsd on that statute. 1976 U.S. code Cong, i Ad. Hews at 661 2 . 

JtaFIE 
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